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LEGISLATION AND POLICY GUIDE

WHAT THIS BOOKLET IS ABOUT
The Councillor Development Programme is an initiative led by SALGA to
empower local government councillors to provide well-informed political
leadership with regard to sustainable delivery of all municipal functions.
A basic understanding of the sector that falls under the portfolio of the
councillor will assist towards achieving this goal.
The overall goal of the programme for the energy and electricity
sector, which includes energy efficiency and renewable energy, is to
enhance the capacity of councillors by creating a knowledge base and
understanding of the sector to ‘effectively and appropriately play an
oversight role in relation to this sector’.
Councillors will have a broad understanding of the value chain and the
policy and legislative framework that governs the sector. They will also
gain an appreciation for various aspects of the sector such as the electricity
service authority role the municipality plays and how electricity is regulated
as well as the municipal functions of financing, planning and providing
access to electricity for the municipality’s constituents. Through this
information, councillors will be better equipped to ask relevant questions
and make informed decisions for this sector.
This booklet has been prepared to provide councillors with an understanding
of the role of the municipality as an electricity service authority.
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1OVERVIEW
This guide provides an outline of legislation and policy relevant to
the role of local government with regard to energy and electricity
and the wider energy and electricity policy and legislative
landscape.
It is important to understand the difference between legislation and
regulation.

Legislation is an act passed by parliament and is binding on everyone
in South Africa. An act does not deal with the administrative procedures
required to implement the act.
Regulations provide the detail on administrative procedure not included
in the legislation. They are published by the minister in the Government
Gazette, following a consultative process. Regulations are also binding.
A white paper is a broad statement of government policy drafted by a
department or task team, to which a parliamentary committee may propose
amendments or other proposals. A white paper is the foundation for
developing new legislation.

Policies and strategies give expression to the agreed course a sector
will follow, but are not legally binding. They may provide frameworks and
guidelines to achieve the intent of legislation.
By-laws are a type of legislation made by a municipal council intended to
address an issue within a specific municipality, such as how electricity is sold
and supplied to customers supply, or how to certify small customers using
other energy sources (e.g. solar PV).

Applicable legislation
The energy and electricity responsibilities of local government are addressed
in local government legislation, which works in conjunction with specific
sector legislation. The diagram on page 2 includes legislation and policy
that apply to municipal energy.
The overarching legislation of both the energy sector and the local
government sphere is the Constitution, which defines the roles of each
sphere, the responsibilities of each role player and the limits within which
these responsibilities can be fulfilled.
Municipal-specific legislation includes the Municipal Structures Act, the
Municipal Systems Act and the Municipal Financial Management Act. These
pieces of legislation outline the way in which local government must provide
municipal services, including energy and electricity services.
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Underlying and supporting municipal provision of electricity and energy
are acts that affect how local government legislation interacts with other
spheres of government (Intergovernmental Relations Frameworks Act), the
impact of services (the National Environmental Management Act) and how
these activities are funded (Division of Revenue Act).
Sector-specific energy-related legislation includes the Electricity Regulation
Act (2006), which specifies how electricity can be generated, transmitted
and distributed. The Energy Act (2008) aims to ensure that diverse energy
resources are available in sustainable quantities and at affordable prices in
support of economic growth and poverty alleviation. The National Energy
Regulator Act (2004) established the National Energy Regulator of South
Africa (NERSA).

Energy and electricity policy
National policies that outline and develop the role of local government
in delivering electricity and energy include the Energy White Paper, the
Renewable Energy White Paper, and the Climate Change White Paper.
Policy documents such as the Free Basic Electricity Policy, the Free
Basic Alternative Energy Policy and Energy Efficiency determine how a
municipality plans its energy and electricity services.
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AUTHORISATION
AND REGULATION

This section deals with legislative mandates for energy and
electricity in local government.

The Constitution of the Republic of South Africa, 1996
The high-level mandates for local government outlined in the Constitution
include that:
• The executive and legislative authority of a municipality is vested in its
municipal council.
• The municipality has the right to govern the local affairs of its community,
subject to provincial and national legislation.
• The national or provincial government may not compromise or impede a
municipality’s ability or right to exercise its powers or perform its functions.
Sections 152 and 153 lay out the objectives of local government and
developmental duties of municipalities.

OBJECTIVES

152. (1) The objects of local government are –
to provide democratic and accountable government for local communities;
to ensure the provision of services to communities in a sustainable manner;
to promote social and economic development; to promote a safe and
healthy environment; and to encourage the involvement of communities
and community organisations in the matter of local government.

DEVELOPMENTAL DUTIES

153. A municipality must:
Structure and manage its administration and budgeting and planning
processes to give priority to the basic needs of the community, and to
promote the social and economic development of the community; and,
participate in national and provincial development programmes.
According to Schedule 4b, electricity and gas reticulation are concurrent
functions of local government as are municipal planning, water and sanitation,
and street lighting, which have significant energy implications.

CONSTITUTIONAL RIGHTS
The constitutional rights of those who live in South Africa affect the way the
energy sector conducts its business and provides services. Section 24 states
that everyone has the right to:

AUTHORISATION AND REGULATION

a. An environment that is not harmful to their health or well-being; and
b. Have the environment protected, for the benefit of present and future
generations, through reasonable legislative and other measures that
i. prevent pollution and ecological degradation;
ii. promote conservation; and
iii. secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social
development.
The Municipal Systems Act, Municipal Structures Act and Municipal
Financial Management Act clarify the legislative service authority and
regulatory mandate outlined in the Constitution. They are discussed in
Section 5 of this document (page 18).

Policy mandate
WHITE PAPER ON ENERGY POLICY (1998)

The White Paper on Energy Policy defines the energy mandate for postapartheid South Africa. It describes the context, objectives and priorities
for energy policy and is the foundation for energy and electricity legislation,
which includes service authority legislation. It also deals with energy
demand, energy supply, and cross-cutting issues.
The policy acknowledges the implications of the economy opening up to
international markets and the international oil crisis as well as the greater
environmental scrutiny of energy investments and the role of private
finance in energy. In the local context, the paper addresses electrification,
economic growth and employment-creation protocols on governance of
state-owned enterprises, and the interrelatedness of sectoral policies. With
these concerns in mind, it lays out the following energy-sector objectives:
•
•
•
•
•

Increase access to affordable energy services
Improve energy governance
Stimulate economic development
Manage energy related impacts
Secure supply through diversity

The White Paper also deals with the specific needs of the various energydemand sectors, namely households, industry and commerce; transport
and agriculture.

Households

Households – particularly low income households – have complex energy
choices to make. Basic electrification is unlikely to meet all energy needs. The
White Paper tasks government with considering the ability of households
to acquire appropriate appliance and fuel combinations, affordability, and
energy-efficient housing.
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Industry, commerce and mining

The White Paper addresses energy efficiency in the industrial sector, which
in South Africa is particularly energy intense, and access for areas with poor
supply. Government is tasked with balancing energy prices, sustainable
environmental standards and socioeconomic empowerment of the poor.

Transport

The paper is most concerned with liquid fuel pricing but also tasks
government with coordinating and integrating transport, land-use,
economic development, environment and other policies, many of which
are functions of local government.

Agriculture

The paper encourages energy efficiency in commercial and small-holder
agriculture. Additional energy policies include access to diesel for smallholders; electrification of farm-worker households; and, the use of
agricultural waste for biofuels.

LOCAL GOVERNMENT SERVICE AUTHORITY

The energy governance role of local government is limited to the impact its
economic and physical planning has on the supply and use of energy. When
the White Paper on Energy Policy was drafted, the role of local government
with regard to electricity supply (the provider as opposed to authority role)
was unclear, but was clarified in the Energy Regulation Act of 2006, and in
the Municipal Structures Act and Municipal Systems Act (see Section 5 of
this booklet).

FUNDING LOCAL GOVERNMENT THROUGH ELECTRICITY

Electricity is used to fund the business of local government. With
government’s intended move away from using surplus electricity revenue
to cross-subsidise other municipal activities, cost-reflective electricity tariffs
were declared to be preferable, along with transparent taxes on electricity
sales rather than hidden electricity surpluses.
This shift has been delayed, along with general restructuring of the electricity
distribution industry. The White Paper on Energy Policy tasks government
with establishing a National Electrification Fund to finance electrification
programmes through the national fiscus.
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Local governance of energy and electricity are included in the
Electricity Regulation Act and the National Energy Act.

Electricity Regulation Act of 2006
The purpose of the Electricity Regulation Act of 2006 is to set regulations
for compulsory norms and standards for distribution services to maintain
good quality supply, ensure stability of the electricity network, minimise
load shedding and prevent blackouts. It also provides norms and standards
for reticulation services in respect of lighting, electric water-heating, space
heating, ventilation or cooling and smart metering.
The powers of the regulator are laid out in section 4(a) of the Act.
The regulator must: consider and may issue licences for –
(aa) the operation of generation, transmission or distribution
facilities; (bb) the import or export of electricity; (cc) trading.
(Trading is defined as the buying or selling of electricity as a
commercial activity.)
regulate prices and tariffs; issue rules to implement the national
government’s electricity policy framework, the Integrated Resource Plan,
and this Act.
And in section 4(b) perform any act incidental to its functions.
Section 7 deals with activities requiring licensing.
1.

No person may, without a licence issued by the Regulator –
operate any generation, transmission or distribution facility;
import or export any electricity; be involved in trading.

Section 7(2) exempts activities listed in Schedule 2 of the Act from the
licensing requirement. A draft notice published in December 2016 exempts
electricity generators smaller than 1MW from having to obtain an electricity
generation license. They must still be registered with NERSA.

LICENSING

In terms of section 7 of the Act, a municipality needs a license to distribute
electricity. This license creates certain responsibilities for municipalities laid
out in section 21 of the Act.
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Section 21 of the Act sets out the powers and duties of licencees:
1.

A licence issued in terms of this Act empowers and obliges a licensee
to exercise the powers and perform the duties set out in such licence
and this Act, and no licensee may cede, transfer any such power or
duty to any other person without the prior consent of the Regulator.

2.

A licensee may not discriminate between customers or classes of
customers regarding access, tariffs, prices and conditions of service,
except for objectively justifiable and identifiable differences approved
by the Regulator.

3.

A transmission or distribution licensee must, to the extent provided for
in the licence, provide non-discriminatory access to the transmission
and distribution power systems to third parties.

4.

Access in terms of subsection (3) must be provided on the conditions
set out in the licence of such transmitter or distributor, that may relate
to –

5.

a. the circumstances under which access must be allowed;
b. circumstances under which access may be refused;
c. the strengthening or upgrading of the transmission or distribution
power system in order to provide for access, including contributions
towards such upgrading by the potential users of such systems,
d. if applicable; the rights and obligations of other existing or new
users regarding the use of such power systems;
e. compliance with any rule, code or practice made by the Regulator;
f. or the fees that may be charged by a licensee for the use of such
power system.
A licensee may not reduce or terminate the supply of electricity to a
customer, unless –
a. the customer is insolvent;
b. the customer has failed to honour, or refuses to enter into, an
agreement for the supply of electricity; or
c. the customer has contravened the payment conditions of that
licensee.

TARIFF PRINCIPLES

Section 15 deals with tariff principles for licensees. In terms of the Act:
1.

A licence condition determined under section 15 relating to the setting
or approval of prices, charges and tariffs and the regulation of revenues
–
a. must enable an efficient licensee to recover the full cost of its
licensed activities, including a reasonable margin or return;
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2.

3.
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b. must provide for or prescribe incentives for continued improvement
of the technical and economic efficiency with which services are to
be provided;
c. must give end users proper information regarding the costs that
their consumption imposes on the licensee’s business;
d. must avoid undue discrimination between customer categories; and
e. may permit the cross-subsidy of tariffs to certain classes of
customers.
A licensee may not charge a customer any other tariff and make use of
provisions in agreements other than that determined or approved by
the Regulator as part of its licensing conditions.
Notwithstanding subsection (2), the Regulator may, in prescribed
circumstances, approve a deviation from set or approved tariffs.

The National Energy Act of 2008
The National Energy Act seeks to ensure that diverse resources are available
in sustainable quantities and at affordable prices, to support economic growth
and alleviate poverty while taking environmental management requirements and
interactions amongst economic sectors into account.
The Act seeks to provide for energy planning, increased generation and
consumption of renewable energies, contingency energy supply, holding
strategic energy feedstocks and carriers, and to establish an institution (Sanedi)
responsible for the promoting efficient generation and consumption of energy
and energy research.
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The National Energy Act requires the minister to develop an Integrated Energy
Plan to deal with supply, transformation, transport, storage of and demand for
energy in a way that accounts for security of supply, economically available energy
resources, affordability, universal accessibility and free basic electricity, social equity,
employment, the environment, international commitments, consumer protection,
and energy supply contributions to socioeconomic development.
The Integrated Energy Plan, according to the National Energy Act, must inform
and be informed by the plans of all supply, production and demand sectors
affected by the Integrated Energy Plan. It must also consider the sectoral plans for
transport, electricity, petroleum, water, trade, macroeconomic energy infrastructure
development housing, air-quality management, greenhouse gas mitigation and
the integrated development plans of local authorities. A draft version of the plan
released for public comment in 2016 deals primarily with energy supply. It has
eight key objectives:
8 KEY OBJECTIVES

RELATED MUNICIPAL MANDATES OR FUNCTIONS

1.

Ensure the security of supply

Electricity reticulation, free basic alternative energy

2.

Minimise the cost of energy

Electricity reticulation, human settlements, public
transport, non-motorised transport

3.

Increase access to energy

Electrification, free basic alternative energy, human
settlements, public transport, spatial planning

4.

Diversify supply sources and primary
sources of energy

Electricity reticulation, waste management

5.

Minimise emissions from the energy
sector

Electricity reticulation, building codes and planning
approval

6.

Promote energy efficiency in the
economy

Management of public facilities, building codes and
development approval, air-quality management,
electricity distribution

7.

Promote localisation and technology
transfer and creation of jobs

Local economic development

8.

Promote the conservation of water

Water service delivery

Implications for electricity distributors

The above objectives have implications for local government. Local infrastructure
needs maintenance to ensure that electricity supply is consistent and safe.
Electricity prices must be revised periodically to minimise the cost of energy.
Electrification and other initiatives need to be carried out to increase energy
access. Local government has an important role to play in energy efficiency and
demand-side management.

INTEGRATED RESOURCE PLAN

The Integrated Resource Plan (IRP) was promulgated in 2011, and an update was
prepared in 2013, but never approved. Draft documents pertaining to an updated
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IRP for 2017–2050 were published for comment in November 2016. The IRP
identifies preferred methods of electricity generation to meet demand until
2030 if energy efficiency and demand-side management have an impact. It
considers a number of government policies and objectives, including affordable
electricity, carbon mitigation, reduced water consumption, localisation and
regional development to produce a balanced strategy for diversified electricity
generation. The original plan committed to:
1. Building a nuclear fleet to achieve a total of 9.6 GW from nuclear;
2. Emissions reduction – a large portion of the new capacity must come from
renewable sources;
3. Allowing electricity to be imported; and,
4. The Energy Efficiency and Demand Side Management programmes.
The updated plan revised these commitments, but is still in draft form. The
revised plan recommends the following:
• Delay the decision on nuclear, with no new capacity need until 2025.
• Fluidised bed combustion coal generators.
• Regional hydroelectric projects in Mozambique and Zambia.
• Regional coal options.
• Step-up regional and domestic gas exploration.
• The possibility of extending the life of the existing Eskom fleet.
• Continue procuring renewable energy independent power producers.
• Set up an agency to purchase energy from embedded generators.
• Pursue energy efficiency demand-side management (EEDSM) and set up a
national agency to manage it.
• Better generation locations and power transmission corridors.
• Frequent updates to the IRP.

Implications for distributors

Municipal distributors account for about 42% of electricity demand from the
national grid and are the biggest single customer class. Much of the planned
demand to be supplied by the IRP will come from municipalities which, as a
result, have large interests in the IRP. Potential impacts on municipalities include
the price of electricity supplied to municipalities from the national grid for
reselling; reliability of supply; opportunities for local municipal energy-services
supply; and the environmental impacts of energy supply and usage options.
All the abovementioned impacts have significant local, social, economic and
environmental implications.

The National Energy Regulator Act (2004)
The Act established the office of the National Energy Regulator of South Africa
(NERSA). The powers and functions of NERSA are detailed in the Electricity
Regulation Act.
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SUPPORTING
POLICY

This section looks at the various policies designed to enable the laws
that regulate national and local governance of energy and electricity.
The policies are categorised as follows:
• Renewable energy
• Access to energy and electricity
• Energy efficiency

Renewable energy
Sections 24 and 152 of the Constitution, the objectives of local government and
the Municipal Systems Act, give a broad mandate for renewable energy and
energy efficiency in local government. Local government objectives include:
• Ensuring the provision of services to communities in a sustainable manner
• Promoting social and economic development
• Promoting a safe and healthy environment
The Municipal Systems Act requires municipalities to plan for progressive
realisation of the fundamental rights in sections 24, 25, 26, 27 and 29 of the
Constitution, including environmental rights.

WHITE PAPER ON RENEWABLE ENERGY POLICY

In 2003 government promulgated the White Paper on Renewable Energy to
supplement the White Paper on Energy. Its purpose is to develop a framework
within which the renewable energy industry can operate, grow and contribute
to the South African economy.
The long term goal of the policy is to establish a renewable energy industry
that will produce modern energy sources and offer sustainable, non-subsidised
alternatives to fossil fuels. The policy is progressive; it looks first to early wins –
low-cost technologies like solar-water heating and biomass-based cogeneration,
and larger scale application technologies like solar photo-voltaic systems, wind
and small-scale hydroelectricity.
The paper stresses the importance of the correct financial and legal instruments,
and the need to develop technology, raise awareness, educate, and build
capacity. Local government partners with national government to implement
the policy.

Access to energy and electricity
Pricing of electricity, free basic electricity and energy, and electrification are
determined by the following interlinked legislation and policy.

SUPPORTING POLICY
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FREE BASIC ELECTRICITY POLICY (2003)

The Free Basic Electricity Policy set the allocation of free basic electricity at 50kWh
per month to ensure optimal socioeconomic benefits of the national electrification
programme for poor households.

FREE BASIC ALTERNATIVE ENERGY POLICY (2007)

The Free Basic Energy Policy facilitates basic energy provision to indigent
households with no access to electricity by promoting safe, suitable energy
sources that maximise efficient use of energy for the benefit of all citizens, and,
where possible, address socioeconomic concerns such as job creation in energypoor areas that are far from the electricity grid and have no pending plans for a
solar home-system programme or electrification.

THE ELECTRICITY PRICING POLICY (2008)

The Electricity Pricing Policy addresses distribution pricing, cross-subsidisation and
demand-side management. The key principle is cost-reflective tariffs. Provision
is made to deviate from this principle to cross-subsidise within the service, and
achieve energy efficiency and demand-side management goals.
The policy recommends that cost-of-supply studies be carried out every five years
or when there are significant structural changes, in accordance with the NERSA
standard. Pricing structures and levels are to be aligned with study findings.

Customer categories

Customers are categorised according to their consumption patterns, the type
of supply (infrastructure, phase and location) and metering they have and their
position on the network. A new category should be created when the cost
difference is 10 per cent or more based on these criteria. Subcategories can
be created based on a difference in only one of these components. There is no
location-based differentiation within the municipalities, with the exception of
farms.

Cross-subsidisation

Cross-subsidisation – specifically approved subsidies, levies and surcharges –
addresses socioeconomic, political and environmental needs and minimal effect
on the price of electricity to consumers in the productive sector of the economy.
All levies and cross-subsidies must be transparent and move towards transparent
and cost-reflective tariffs. The lifeline tariff for low-income domestic customers
has a single energy rate tariff, no fixed charges and a nominal connection fee. The
lifeline tariff covers the cost of a 20-Amp supply with a consumption level of less
than 350 kWh a month.
Municipalities that provide free basic electricity in excess of the amount provided
for in the equitable share should fund it with municipal revenue, and not through
electricity income to ensure that cross-subsidies are explicit, rather than hidden.
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NERSA must consider the impact and the effectiveness of demand-side
management and energy efficiency in determining the revenue requirements
of licensees. Implications should be ring-fenced and reported annually by
licensees. For domestic users time-of-use tariffs, dynamic emergency-price
signals, demand-side- and load-management features with integrated
smart meters are to be implemented wherever it is economically viable and
practical. The Department of Energy is to provide mechanisms to fund this.

INTEGRATED NATIONAL ELECTRIFICATION PROGRAMME

The Integrated National Electrification Programme (INEP) aims to eradicate
the electrification backlog by 2025, and is supported by the creation of a
specific government grant.

NON-GRID ELECTRIFICATION PROGRAMME

The non-grid electrification programme gives deep rural communities
temporary access to limited electricity until grid connections are possible.
As part of the programme households receive solar home systems that
comprise a 50Wp photovoltaic panel, charge controller, wiring and outlets
for small appliances, a battery (105 Amp-hour) and four energy-efficient
compact fluorescent lights.

Energy efﬁciency
NATIONAL ENERGY EFFICIENCY STRATEGY (2005, 2008, 2011)

The National Energy Efficiency Strategy approved by Cabinet in 2005
(reviewed in 2008 and 2011), explores South Africa’s potential to reduce
energy consumption. It aims to reduce energy intensity and greenhouse
emissions, and move away from reliance on energy demand for economic
growth. Its objectives are to enhance energy security by making better use
of existing and new generation capacity; improve global competitiveness
and create jobs by reducing energy input costs; and, decouple growth in
energy consumption from growth in GDP. To reduce energy intensity by
12% by 2015, sector implementation plans to reduce consumption are
included for mining and industry (15%), commercial and public buildings
(15%), residential buildings (10%) and transport (9%). The percentage
reduction required for each sector is given in brackets.

Examples of municipal energy-efﬁciency interventions
• Retrofit street lighting with new technologies (such as LEDs), to decrease
consumption and reduce municipal costs, through the Municipal Energy
Efficiency and Demand Side Management Programme.
• Retrofit heating, ventilation and air-conditioning (HVAC) in public buildings with
new technologies through the Public Building Programme.
• Increase solar-power penetration in high-consumption areas through the Solar
Water Heating Programme.

SUPPORTING POLICY

A draft national energy-efficiency strategy published in December 2016
for public comment recommends that municipalities play a bigger role in
energy efficiency and sets ambitious targets for all sectors.

ENERGY EFFICIENCY AND DEMAND-SIDE MANAGEMENT

The Policy to Support Energy Efficiency and Demand Side Management
(EEDSM) aims to stimulate energy efficiency by enabling regulations and
institutional governance structures and introducing targeted financial
incentives. The objectives of the policy are to provide frameworks to:
•

Clarify the regulators role and responsibility pertaining to various
EEDSM interventions.

•

Support a tariff-based financial incentive to stimulate energy
efficiency.

•

Set targets for various EEDSM interventions in the domestic,
commercial and industrial sectors.

•

Provide a resource standard to ensure that the first-fuel energyefficient option is exploited before more expensive supply-side
options.

Can we improve energy efﬁciency in water and
wastewater services?
Around 35% of the municipal energy footprint is made
by water and wastewater facilities. It takes a lot of energy
to pump water and wastewater to treatment and storage
facilities or when it is necessary to boost water pressure.
Choosing appropriate technologies for water and wastewater
infrastructure is an excellent way to invest in energy efficiency.
It will create direct operational cost savings, improve sustainability
of service delivery and help to mitigate climate change. All of these
actions support the constitutional objectives of local government and
ensure safe and sustainable service provision to communities.
The National Climate Change Response White Paper, the Energy
Efficiency Strategy and the Policy to Support Energy Efficiency and
Demand Side Management charge local government with leading the
reduction of energy consumption.
The Guideline on Energy Efﬁciency and Renewable Energy in Municipal
Water and Wastewater Infrastructure (SALGA, 2014) provides more
information and case studies on how to improve energy efficiency in water
and wastewater infrastructure.
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LOCAL GOVERNMENT
LEGISLATION

General local government legislation is covered extensively
elsewhere in the councillor induction materials. This section provides
an overview of the elements relevant to municipal electricity services.

Municipal Systems Act 32 of 2000
The Municipal Systems Act provides the core mechanisms and processes
for municipalities to move towards social and economic upliftment of local
communities and ensure universal access to essential services that are
affordable to all. Municipalities must prioritise the basic needs of the local
community, promote development of the local community and ensure that
everyone has access to a minimum level of basic municipal levels. Municipal
services must be:
• Equitable and accessible.
• Provided in a prudent, economically efficient way, and use available
resources effectively.
• Environmentally sustainable.
• Reviewed regularly to upgrade, extend and improve.
Section 74 outlines how services are paid for, through a tariff policy or service
delivery agreement. The tariff policy must:
• Treat users equitably. Users pay in proportion to their use.
• Give poor households access to at least basic services through special
tariffs, basic tariffs or other method of subsidisation.
• Reflect the costs of rendering the service and facilitate financial
sustainability and fully disclose any subsidisation.
• Promote local economic development and a surcharge on service tariffs
in appropriate circumstances. The tariff policy requirement applies to the
electricity pricing outlined earlier in this booklet.

Power for the City
The City of Johannesburg has chosen to provide electricity
through a municipal-owned entity called City Power Johannesburg
(Pty) Ltd, known as City Power. The council established City Power
as a separate company with the City of Johannesburg as its sole
shareholder. City Power buys electricity from bulk electricity generators
(Eskom) and distributes it to Johannesburg residents and businesses.
The council regulates the service through a Service Delivery Agreement
(SDA). The SDA regulates City Power in terms of financial issues (tariffs
and capital expenditure), human resource issues, delivery targets
(maintenance of assets) and standards of customer care.

LOCAL GOVERNMENT LEGISLATION

Section 75 requires a municipality to adopt a by-law to implement and enforce
the tariff policy. The by-law may differentiate between different categories of
users, debtors, service providers, services, service standards, and geographical
areas, as long it does not discriminate unfairly. Sections 76 to 78 outline the
different ways to provide service, and a suitable mechanism that may be:
• An internal department, business unit or administrative municipal entity.
• An external mechanism with a service delivery agreement: another
municipality, an organ of state, a community-based organisation or NGO,
any other legal business entity.

MUNICIPAL-SCALE ENERGY PLANNING AND THE IDP

The Municipal Systems Act also requires municipalities to undertake
development planning to achieve the objectives of local government set out in
the Constitution, as set out in Sections 152 and 153, and realise the fundamental
rights in Sections 24, 25, 26, 27, and 29.
Development is defined as: ‘... sustainable development, and includes
integrated social, economic, environmental, spatial, infrastructural,
institutional organisational and human resources of a community aimed at
improving the quality of life of its members with specific reference to the
poor and other disadvantaged sections of the community, and ensuring
that development serves present and future generations.’
The IDP must align with the strategies of other affected municipalities, allow
for the municipality’s participation in national and provincial development
programmes and comply with planning requirements in terms of national and
provincial legislation. The plan is adopted at the beginning of five-year election
terms, and is reviewed annually. The plan must:
• Link, integrate and coordinate plans and take into account development
proposals that include planning for electricity and other energy-related
functions.
• Align municipal resources and capacity with plan implementation.
• Form the policy framework and basis for annual budgets.
• Align with national and provincial development plans and planning
requirements that are legally binding.
The following components relate to energy:
• A vision for long-term development must address economic and
environmental consideration, including energy use and related emissions.
• An assessment of existing development in the municipality identifies
communities without access to basic municipal services, including electricity.
• A spatial development framework (SDF) must include guidelines for a landuse management system for the municipality and takes long-term energy
planning into account.
• Each sector plan must incorporate energy-efficiency principles and consider
the use of renewable energy in operations where applicable.
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The local community must be consulted about development needs and priorities
and participate in the drafting process. CoGTA’s IDP guide specifies:
‘Municipalities are required to make informed projections about and anticipate
future demands in order to ensure effective and sustained service delivery over
the short, medium and long term.’
In terms of alignment with other plans, the Energy White Paper requires the
National Integrated Energy Plan (when finalised) to inform the municipal energy
plan. The municipal infrastructure investment plan must include electricity
infrastructure.

Municipal Structures Act 117 of 1998
The Municipal Structures Act provides for the establishment of municipalities.
Section 84 divides functions and powers between local and district municipalities.
Although the Act declares bulk supply of electricity a district power and function,
there is general agreement that this only applies to municipalities that were
already distributing electricity, pending restructuring of the distribution industry.
The MEC for local government in the province may adjust allocation of powers
and functions depending on capacity constraints.

The Municipal Financial Management Act of 2003
The Municipal Financial Management Act sets out the rules for managing
municipal finance, which include budgeting, expenditure, procurement, banking
and raising credit. Section 62 makes the municipal manager responsible for the
tariff policy required by the Municipal Systems Act. The accounting officer must
implement a revenue collection system and manage and maintain municipal
assets, which include electricity infrastructure.

The Division of Revenue Act
The annual Division of Revenue Act (DoRA) provides for equitable sharing of
national revenue between the three different spheres of government. This takes
the form of unconditional grants, such as the local government equitable share
(LGES), grants for each sphere, and sector-specific grants. It also outlines the
responsibilities of each sphere with regard to the use of these revenue sources.
Funds are allocated to municipalities for operating and capital expenditure. Any
conditions attached to funding streams are also outlined in the annual DoRA.
Revenue streams in the DoRA that are relevant to energy include the following
capital-investment grants:
•
•
•
•
•

The Energy Efficiency and Demand Side Management Grant (EEDSM)
The Integrated National Electrification Programme (Municipal) Grant
The Municipal Infrastructure Grant (MIG)
The Integrated City Development Grant
The Urban Settlements Development Grant

LOCAL GOVERNMENT LEGISLATION

The LGES funds municipal operational expenditure and supplements ownrevenue from tariffs and property rates to:
• Help municipalities provide free basic services and some community
services.
• Support institutional operations.
• Support municipalities with low economic capacity that struggle to
collect or generate revenues.

How Local Government Equitable Share is calculated
The LGES is based on the following equitable share formula in
the DoRA that gives municipalities with high revenue-generating
potential less institutional support and community services. Basic
service allocation is determined by the number of poor households
in the municipality.

LGES = BS + (I + CS) x RA ±C
BS: Basic Services; I: Institutional support; CS: Community Services;
RA: Revenue Adjustment factor (allows for municipality’s ability to
generate own-revenue); C: Constant to smooth over changes in the
formula from year to year.
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6

NATIONAL POLICY
AND LEGISLATION

The following pieces of national policy and legislation are relevant to
energy in the local government context.

The National Development Plan
The National Development Plan (NDP) defines three strategic objectives for the
energy sector to achieve by 2030:
1. Economic growth and development through adequate investment in the
energy sector.
2. Social equity through expanded access to energy at affordable tariffs and
through targeted sustainable subsidies for needy households.
3. Environmental sustainability through efforts to reduce pollution and mitigate
the effects of climate change.
To achieve these objectives the NDP identifies the following policy issues and
planning priorities:
•
•
•
•
•

Balance coal exports against the security of the local coal supply.
Explore gas as an alternative to coal.
Increase diversity of energy sources and independent power producers.
Improve municipal electricity distribution services.
Consider whether nuclear energy and a new petrol refinery are desirable,
and if so what the timing of these should be.
The role of local government in the NDP energy vision is to ensure equitable
access to affordable energy and improve electricity services.

NATIONAL POLICY AND LEGISLATION

ENVIRONMENTAL LEGISLATION AND POLICY

National Environmental Management Act (1998)

The National Environmental Management Act (NEMA) defines environment
and stipulates key environmental management principles (Chapter 1)
that apply to activities of organs of state that ‘may significantly affect the
environment’. NEMA imposes the following compulsory duties on all
municipalities:
• Incorporate NEMA Section 2 principles into strategic municipal
planning, through the IDP process, and any other policies, programmes
or plans, including land-development objectives.
• Perform all functions that may affect the environment, in accordance
with the NEMA Section 2 principles.
NEMA principles can be summarised as follows:
• Environmental management must prioritise people and their needs and
serve their physical, psychological, developmental, cultural and social
interests equitably.
• Development must be socially, environmentally and economically
sustainable.
NEMA defines the environment as:
The surroundings within which humans exist and that are made up of:
i. the land, water and atmosphere of the earth
ii. micro-organisms, plant and animal life
iii. any part or combination of i) and ii) and the inter-relationships
among and between them and
iv. the physical, chemical, aesthetic and cultural properties and
conditions of the foregoing that influence health and well-being.
Environmental authorisations are required for some projects in the
energy sphere. These may be basic environmental assessments or full
environmental impact assessments. All municipal energy projects must
meet the requirements for these authorisations. The Act also creates a duty
of care and prohibits pollution or environmental degradation, which is a risk
in energy projects.
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Section 28 (14) prohibits activities that cause pollution or environmental
degradation. No person may –
a. unlawfully and intentionally or negligently commit any act or omission
which causes significant or is likely to cause significant pollution or
degradation of the environment;
b. unlawfully and intentionally or negligently commit any act or omission
which detrimentally affects or is likely to affect the environment in a
significant manner; or
c. refuse to comply with a directive issued under this section.
Non-compliance is a criminal offence that carries a penalty of R5 million or ten
years’ imprisonment, or both.

National Climate Change Response White Paper

The National Climate Change Response (NCCR) White Paper has two
objectives:
• Manage the effects of climate change with interventions that build and
sustain South Africa’s social, economic and environmental resilience and
emergency response capacity.
• Contribute to the global effort to keep atmospheric greenhouse gas
concentrations at a level that protects climate safety and integrity, within
a timeframe that allows economic, social and environmental development
to proceed in a sustainable way.
The NCCR recognises the crucial role of local government in building climate
resilience through planning human settlements and urban development;
providing municipal infrastructure and services; water and energy demand
management; and local disaster response, among others. Climate change
considerations and constraints must be integrated into municipal development
planning tools such as integrated development plans, and municipal service
delivery programmes.
To help local government to fulfil its role in responding to climate change,
the NCCR recommends that the mandate, capacity and fiscal mechanisms
of local government are strengthened, and encourages knowledge-sharing
of best practice among municipalities to promote innovative approaches to
climate change.

NATIONAL POLICY AND LEGISLATION

THREE ENERGY-RELATED FLAGSHIP PROGRAMMES
The NCCR White Paper identifies three energy-related flagship programmes:
• The renewable energy flagship programme has implications in terms of
the rollout of solar-water heating by local government.
• The energy efficiency and demand side management flagship
programme includes a residential energy efficiency programme, which has
implications for local government, including the development of energy
specification for low-income housing, and regulation of commercial and
residential building standards to enforce green building construction
practises. It also includes a government-building energy-efficiency
programme.
• The transport flagship programme. The Department of Transport will
facilitate development of an enhanced public transport programme to
promote lower-carbon mobility. This programme has specific implications
for larger municipalities such as the metros and other big cities.

25

26

Physical Address:
Menlyn Corporate Park, Block B
175 Corobay Avenue, Cnr Garsfontein and Corobay
Waterkloof Glen ext 11, Pretoria
Postal Address:
PO Box 2094, Pretoria, 0001
Telephone: (012) 369 8000
Fax: (012) 369 8001

IN PARTNERSHIP WITH:

